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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way. : .

. National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the
Se(a)sle7s where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act,

0

(i)

State Bench or Area Bench -of,AppeIlate'TribunaI framed under GST Act/CGST Act other than as
| mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

(i)

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017

and shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input

Tax Credit involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee

%r1 penal_:cjy determined in the order appealed against, subject to a maximum of Rs. Twenty-Five
ousand.

®

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with

relevant documents either electronically-or as may be notified by the Registrar, Appellate Tribunal

in'FORM GST APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and

i\fl]DaL”O%e ac:lc;ompanied by a copy of the order appealed against within seven days of filing FORM GST
-05 online.

o

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after
aying - : : S ‘ -
| P (i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as
is admitted/accepted by the appellant, and : :
(if) A sum equal to twenty five per cent of the remaining amount of Tax in
dispute, in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from
the said order, in relation to which the appeal has been filed.

()

The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of
communication of Order or date on which the President-or the State President, as the case may be,
of the Appellate Tribunal enters office, whichever is later.

El'l_cr‘iﬂFﬁ & forw, 3rdiendt fasmir a@?ﬁ'lé?www.cbic.gov.in-iﬁbr ¢q wehd &l

For elaborate, defailed and latest provisions relating to filing of appeal to the appellate authority,

the appellant may refer to the website www.cbic.gov.in.
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ORDER-IN-APPEAL

Brief Facts of the Case :

M/s. Zuari Agro Chemicals Limited, Devhir Logistic Pvt.
Ltd., Godown No. 5, Bajaj Estate, Near Computerized Weight Bridge, Aslali
By Pass Highway, Aslali, Ahmedabad - 383 427 (herei‘nafter referred as
‘Appellant’) has filed the following appeals against the Refund
Sanction/Rejection order in the form RFD-06 Orders (hereinafter referred
as ‘impugned orders’) passéd by the Assistant Commissioner, CGST,
Division - VI, Ahmedabad South (hereinafter referred as ‘adjudicating

authority’).

Appeal Nos. (All Dated | RFD-06 Order Nos. (All Amount of Refund Claim
22.11.2022) Dated 22.08.2022) Refund Claim period
GAPPL/ADC/GSTP/3341/2022 | 712408220240711 Rs.1,61,27,394/- January’18
GAPPL/ADC/GSTP/3343/2022 | ZH2408220240544 Rsl30,45,977/- April’18
GAPPL/ADC/GSTP/3345/2022 | ZF2408220240211 Rsl46,59,413/- June’i8
GAPPL/ADC/GSTP/3344/2022 | ZC2408220240399 R$.5,50,867/- May’18
GAPPL/ADC/GSTP/3339/2022 | ZK2408220240622 Rs.22,04,496/- March’18
2(i). Briefly stated the facts of the case is that the ‘Appellant’

is holding GST Registration - GSTIN N0.24AAACZ3924H1ZE has filed the
above appeals on 22.11.2022. The ‘Appellant’ in the above appeals has
stated that - et

- They are engaged in manufacturing of fertilizers as well as Importer of
Chemical Fertilizers. All import contracts are on Cost inclusive of freight
basis and the price is inclusive of freight charges.

- At the time of import of goods, they have discharged IGST liability on the
value of goods which includes freight charges. In addition, they have
discharged IGST liability at the rate of 5% on ocean Jfreight under RCM
as per Notification No. 08/2017 ~ Integrated Tax (Rate) dated June 28,
2017, and Entry No. 10 of the Notification No. 10/2017 — Integrated Tax
(Rate) dated June 28, 2017, This has led to payment of GST twice on
the freight transaction.

- The Hon’ble Supreme Court in the case of Mohit Minerals struck down
the impugned entries of the Notification No. 8/201 7-IT(R) and
Notification No. 10/2017-IT(R) both dated 28.06.2017 as in violation of
Section 2(30) read with Section 8 of the CGST Act.

- In light of Hon’ble Supreme Court decision, GST is not liable to be
discharged again in case of import contracts inclusive of freight charges.

As they always imported goods inclusive of freight, dzs/g t(g \of GST

on ocean freight under RCM has become excess tqgc pdz
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Accordmgly, excess tax paid by them becomes refundable under Sectlon
54 of the CGST Act, 2017.

».'. : Accordlngly, they have applied for refund of GST paid on
; Ocean Frelght under RCM basis for the amount and period as mentloned in

above table(at para 1 above). In response to said refund clalms SCNs

were |ssued to them and they had replled to the said SCNs also. However

":*aHAthe refund claims are rejected vide Impugned Orders i.e. RFD-06 Orders

ae,me_ntlo}ned in above table (at para 1 above) on the following grounds :
i -_‘ The electronic credit ledger/ cash ledger has not been debited by the
o+ claimant while claiming the refund

.The refund claim has been filed on the basis of judgment of other
taxpayer and not on the basis of judgment in their oiun‘case.

The ‘claimant has availed the credit of IGST paid and also utilized the

' eaﬁi‘e for payment of duty, thereby leadfng to balance in ECL being

:, . lower than the refund claimed amount,

The reﬁnd clazm is time barred as it is not filed within relevant period

as per provisions of Section 54 of the CGSTAct 2017.

.:“:"_The refund zs claimed based on the judgment of the Supreme Court in

7 _A:v_.;_the matter of Ocean Freight in case of M/s. Mohit Minerals and the claim

..'does not fall under any of the category of refund prescribed under
- -Sectzon 54 of the CGST Act, 2017,

B Relzance is placed by the department on the Supreme Court judgment in

o the case of Mafatlal Industries Ltd, wherein it is held that refund of tax
.under such statute will be outside the scope of and purview of such

enactment and under such circumstances, refund can only be claimed

| o by way of a suit or by way of a writ petition.

2(|||) o - Being aggrieved with the “impugned orders” the

. quopellant’ has filed the present appeals on 22.11.2022 on the followmg

';,_grounds - '

The_Ofﬁcer has erred in law and in facts in not allowing refund to them
in conzplete disregard of the decision of Hon’ble Apex Court,

Article 265 of the Constitution mandates that the Government cannot

retain any amount, without any authority of law. Thus Government is
o not entitled to withhold the tax without authority of law, levy of which
" has been held to be in violation of CGST Act.

B " 'The Officer has erred in law and in facts in not considering the fact that
Qafé‘gfé a}"f g till date not utilized the credit availed in respect of RCM paid

freight and has balance of wunutilized credit of
§722/- in their ECL.
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- The Officer has erred in law and in facts in not allowing refund to them
in complete disregard of the time limit allowed by the provisions of the
Act for claiming refund.

- The Officer has erred in law and in facts in not appreciating the fact that
while filing refund under any other category, there was no such optioﬁ
provided in online system to reduce the balance Jrom ECL on immediate
basis. Reducing the ELC balance suo moto through DRC-03 without final
‘conﬁrmation of the officer would Jjeopardize the liquidity position of the
company.

- The officer has erred in law and in facts in applying the Jjudgment in the
case of Mafatlal Industries Ltd to the refund matter of their Company
and stating that refund of tax under such statute will be outside the
scope of and purview of such enactment and under such circumstances,
refund can only be claimed by way of a suit or by way of a writ petition.

In light of above submissions the appellant has made prayer that -

- To consider refund claims filed by them to be in compliance with the
provisions of GST Act.

- To drop the refund - rejection orders passed by the Assistant
Commissioner (Div.-VI) and allow for refund of excess tax paid by them
as RCM on ocean freight. - S

3. Personal Hearing in the matter was held on 02.01.202‘"3
wherein Mr. Devang Gajjar, CA and Mr. Mahendra Prajapati, Tax
Consultant were appeared on behalf of the ‘Appellant’ as authorized
representatives. During P.H. they have submitted the written submission
dated 02.01.2023 and stated that they have nothing more to add to their
written submissions till date. The appellant vide aforesaid written
submission dated 02.01.2023 has stated that - |

- 'Hon’ble Supreme Court in the case of Mohit Minerals has upheld the
decision of Hon’ble Gujarat High Court and has concluded that the levy
of IGST on Ocean is unconstitutional.

- In line with ruling of Hon’ble Supreme Court, the Hon’ble Guj. High
Court vide Order dated 07.07.2022, has granted refund of IGST on
ocean freight along with statutory rate of interest, in the case of M/s.
Louis Dreyfus Company India Puvt. Ltd. (R/Special Civil Application No.
11540 of 2021).

- It was held by the Hon’ble High Court that the levy of IGST under the

RCM on the Ocean Freight for the services provided by a person located
in a non-taxable territory by way of transportation of g m\g
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. ‘.‘unccnstitutional Atticle 265 of the Cfbﬁstitution cf India provides that no
‘tax shall be levied or collected except the authority of law. Smce the
| _ amount of IGST collected by Central Government without authority of
jlaw the Revenue is ‘obliged to refund the amount erroneously collected,
_v'_Farthen Hon’ble Gujarat High Court has also allowed the refund of IGST
R pazd on ocean freight, in the following cases —
o o ,A_M/ s. Gokul Agro Resources Ltd. (SCA 1758 of 2020)

o M/s. Bharat Oman. Refineries Ltd. (SCA 8881 of 2020)

o M/s. Cosmol Energy Put. Ltd. (2021 55 GSTL 390 Guj.)
- o: M/s, Adi Enterprzses (SCA 10479 of 2019)

- Farther submitted the copy of Electronic Credit Ledger Jor the period
from 01.01.2018 till the.23.12. 2022, showing the balance of unutilized
':" input tax credit of Rs. 2,05,58,723/-,

“;::"Dlscussmn and Findings
A . I have Carefully gone through the facts of the case
al,la'ble on records submlsswns made by the ‘Appellant’ in the Appeals
"‘:‘Memorandum I find that the refunds of IGST paid on Ocean Frelght under
i _,?';jhas been claimed by the ‘Appellant’ on the basis of judgment of
“Hon’ble Supreme Court in the matter of ClVIl Appeal No. 1390 of 2022. In
'g_f_the said matter Hon'ble Supreme Court has dismissed the appeal filed by
rnon of India against judgment dated 23. 01.2020 of Hon'ble Gujarat ngh
--.Colurt in the case of M/s. Mohit Minerals Pvt. Ltd [2020 (33) G.S.T.L. 321
(Guj.)]- wherein Hon'ble High Court has held that “The impugned
I{Notzﬁcatzon No. 8/2017-Integrated Tax (Rate), dated 28th June, 2017 and the

’Entry 10 of the Notification No. 10/2017-Integrated Tax (Rate), dated 28th
)

..f-;2‘01 7 are declared as ultra vzres the Integrated Goods and Services Tax

017 as they laclc legzslatzve competency. Both the Notifications are
,hereby declared to be unconstitutional”

c The appellant in the instant case had preferred the refund
_,,ap’pllcatlons claiming refund of the IGST paid on ocean freight under
ﬁ;‘reverse charge basis for the period of January 18 and for the period from
"."'March’18 to June’18. I find that the adjudlcatzng authority has rejected all
the.__ refund cla|ms vnde impugned orders mainly on followmg grounds :

_‘;,"“_,Electronzc Credit Ledger/Cash Ledger has not been debited by the
.clazmant while claiming the refund.
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him or has otherwise abandoned the claim, cannot, take advantage
of the subsequent declaration rendered in another case where
the levy is held to be unconstitutional, illegal or not exigible in law.
The claim will be unsustainable and barred by res judicata but only for

the period for which action was laid and lost. AIR 1970 SC 898
Sollowed.

- It is observed that present refund cZaims have been filed on the basis of
Jjudgment of other taxpayer and not on the basis of judgment in their
own case. Hence, above mentioned judgment of Hon’ble Supreme Court
is squarely applicable in the present case. ‘

- Claimant has availed & utilized the credit of IGST paid under RCM basis
on Ocean Freight. However, submitted false information that they have
not utilized the credit so availed.

- Refund claims are time barred as not Jfiled within relevant period as per
provisions of Section 54 of the CGST Act, 2017, |

- Hon’ble Supreme Court judgment in the case of Mafatlal Industries Ltd.
[1997 (89) ELT 247 (SC)] is squarely applicable in the instant case. In
the case of Mafatlal Industries Ltd., the Supreme Court held that when
any such provision in the statute has been held to be unconstitutional,
refund of tax under such statute will be outside the scope of and
purview of such enactment (in present case, GST Act) and under such
circumstances, refund can only be claimed by way of a suzt or by way of
a writ petition. '

4(ii).. In view of above, I find that mainly by relying upon the
observations of Hon’ble Supreme Court in the case of Mafatlal Industries
Ltd. [1997 (89) ELT 247 (SC)], the adjudicating authority has rejected the
subject refund claims on the grounds that the Appellant has preferred the
refund claims on the basis of judgment of'other taxpayer and not on the
basis of judgment in their own case. However, as regards to the
observations of Hon’ble Supreme Court in Mafatlal Industries Ltd case I
find that Hon'ble High Court of Judicature at Madras in the case of Daily
Thanthi [2021 (376) E.L.T. 615 (Mad.)] observed that ‘not all observation
of the Hon’ble Supreme Court can be said to have laid down the law’. The
relevant para of the judgment are reproduced as under :

52. The Hon’ble S‘upreme' Court in para 92  in Mafatlal Industries v. UO], 1997

(89)E.L.T. 247 : (1997) 5 SCC 536 has observed as follows :-
L2 Now, where a person proposes to contest his liability by way of

appeal, revision or in the higher courts, he would naturally pay the duty,
whenever he does, under protest. It is difficult to zmagme tha’t‘?z;manufacwrer

“r N

would pay the duty without protest even when he corufesfs‘@t}z‘éc ‘&6]; uty, its
rate, classification or any other aspect. If one reads theAS§<orif Wor “-ré:j 0 Sub-
: glur‘t.\. - n H .
%) d:-‘:::‘.. s _é\‘, J
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_sectzon (1) of Section 118 along with the def nition of “relevant date”, there is no
'room Jor any apprehension of the kind expressed by the Learned Counsel.

53 Agazn in para 91, the Hon’ble Supreme Court in Mafatlal Industries v. UO],
'1‘997 (89) E.L.T 247 : (1997) 5 SCC 536 has also observed as follows :-

“All}clazms Jor reﬁmd arising in whatever sztuatzons (except where the provision

‘nder whzch the duty is levied is declared as unconstitutional), has necessarily
to be ﬁled considered and disposed of only under and in accordance with the
relevant provzszons relatmg to reﬁmd as they obtained from time to time. We see
no unreasonableness in saymg so.*

6% The observatzons of the Hon’ble Supreme Court in Mafatlal Industries Ltd.
v UOI, _1997 (98) E.L.T. 247 : (1997) 5 SCC 536 in paragraph 91 and 92 were

made,witho_u_t considering the operations of other provisions of the Act and

therefore cannot construed as having laid down the law. It cannot be said that
the Hon’ble Supreme Court has laid down a proposition of law on the other
: provzszons of the respectwe Acts

: 95 The Hon’ble Supreme Court was really not concerned with the assessment
rocedures under the respective enactments. However, in the course of
dzscusszon . while upholdmg the constitutional validity of the
amendments to Section IlB of the Central Excise Act, 1944 and Section
27 ‘of the Customs Act, 1927, the Hon’ble Supreme Court has made
; several observatzons while attempting questions and answers that were
osed by the Counsel Jor the manufacturer and importers Therefore, all
he observatzons 1in the said decision cannot be conszdered to have laid
down the law. ' '

79'7 Therefore, not all observation. of the Hon’ble Supreme Court can be said to
ave laid down the law as the Hon’ble Supreme Court was not concerned with
v the other Dprovisions of the respective enactments.

m) | Further, I find that the subject refund claims are
eJected on hmltatlon ground also. However, in this regard 1 fmd that
'he:_-!,Hon ble Supreme Court has passed order on 10.01.2022 in

- of Miscellaneous Application No. 21 of 2022 in M.A. 665 of

ey
ﬁ;ﬁgon

s




F.No. : GAPPL/ADC/GSTP/3339, 3341, 3343 to 3345 /2022

4(iv). Further, I find that on the subject matter Notification
No. 13/2022-Central Tax dated 05.07.2022 has also been issued by the
CBIC. The relevant para is reproduced as under :

(iii) excludes the period from the Ist day of March, 2020 to the 28t day
of February, 2022 for computation of period of limitation for Jiling refund
application under section 54 or section 55 of the said Act.

2, . This notification shall be deemed to have come into force with effect
Jrom the Ist day of March, 2020.

In view of foregoing facts, I find that in respect of refund

claims for which due date for filing refund claim falls during period from
01.03.2020 to 28.02.2022, two years time limit under Section 54 of the
CGST Act, 2017 is to be reckoned, excluding the said period. In the
subject case, the claim was filed for the period January'18 and for perlod
from March’18 to June’l8, considering the due date prescribed under
Section 54 the.claim period for which the due date falls during 01.03.2020
to 28.02.2022 is not hit by time limitation under Section 54 of the CGST
Act, 2017.
4(v). Further, I find that in the present appeal proceedings
the Appellant has referred the judgment passed by the Hon'ble Gujarat |
High Court in case of M/s. Comsol Energy Put. Ltd. Vs. State of Gujarat CIted |
at 2021 (55) G.S.T.L. 390 (Guj.). Looking to the facts and c1rcumstances
of the present case, I have gone through the said case law. The releyant
para are reproduced as under :

2, The writ-applicant herein filed the refund claims of the Integrated
Goods and Services Tax (for short, the IGST’) paid on the Ocean Freight under
the reverse charge mechanism after the decision of this Court in the writ-
applicant’s own case which was connected with the main petition of Mohit
Minerals (Put.) Ltd. v. Union of India and Others (Special Civil Application No.
726 of 2018) [2018 (10) G.S.T.L. 424 (Guj.)l. This Court, vide Order and
Judgment dated 23-1-2019, held that the Notification No. 8/2017-Integrated
Tax (Rate), dated 28-6-2017 and the Entry No. 10 of the Notification No. .
10/2017 under the Integrated Tax (Rate), dated 28-6-2017 lack legislative

competency and the same were accordingly declared as unconstitutional.

3. Upon filing of the refund claims, the respondent No. 3 issued the
Deficiency Memo in both the claims separately on an erroneous premise that
the refund claims were not filed within. the statutory time limit as provided ‘
under Section 54 of the CGST Act inasmuch as Section 54 does not provide
separate category for claiming refund of such amount.

4. The writ-applicant has preferred the captioned 7

Jollowing grounds :
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5 .Thz's Court in’the wnt-applicant’s"fown': case vide order dated 23-1-
2020 declared ‘the Notzﬁcatzon No. 8/ 2017Integrated Tax (Rate), dated 28-6-
201'7.,and the Entry No. 10 of the Notifi catzon No. 10/ 2017- -Integrated Tax
(Rate), dated 28 6-2017 ultra vires as they lacked the legislative competency.
Thzs Court held that the levy of the IGST under the RCM on the Ocean Freight

- for the servzce provzded by a person located tn a non-taxable territory by way

of transportatzon of goods through vessel from a place outside Indza to customs
E frontzer of Indza is unconstitutional.

;.Artzcle 265 of the Constitution of Indza provides that no tax shall be
levzed“or collected except by authority of law Since the amount of IGST
collected by the Central Government is wzthout authonty of law, the Revenue is
oblzged to reﬁ,tnd the amount erroneously collected In the case of State of
_ ,Madhya Pradesh and Another v. Bhailal Bhai and Others, AIR 1964 SC 1006,
a Constztutzon Bench of the Supreme Court held that, where sales tax,
assessed and pazd by the dealer, is declared by the competent Court to be
wzthzn the meanzng of Section 72 of the Contract Act and, therefore, the
Government to whom the payment was made by mzstalce must be repazd The
Supreme Court ﬁ,trther held that in that respect the High Court, in exercise of
its Junsdzctzon under Article 226 of the Constztutzon of Indza has power for the
purpose of enforcement of fundamental rzghts and statutory rights to give
consequentzal relief by ordering repayment of money realized by the
Covernment without the authority of law.

T Section 54 of the CGST Act is applzcable only for claiming
refu d of any tax paid under the provtszons of the CGST Act and/or the
GGST Act The amount collected by the Revenue wzthout the authority

of Zaw is not considered as tax collected by them and, therefore,
Section 54 is not applicable. In such circumstances, Section 17 of the
- Lzmitatwn Act is the approprzate proviszon for claiming the refund of
the amount paid to the Revenue under mzstake of law.

| 11, The zssue is squarely covered by the decision of this Court in the case
of Golcul Agro Resources Ltd. v. Union of India (Special Civil Application No.
1758 of 2020, decided on 26-2-2020) [2020 (35) GS.T.L. 82 (Guj.)], wherein
this” Court directed the respondent to pass an appropriate order in the

refund applzcation preferred by the assessee without ratszng any
i'“v'technzcal_ issue, within a period of four weeks.

12.  Similarly, this Court, in the case of -Bharat Oman Refineries Ltd. v.
Union of India (Special Civil Application No. 8881 'of 2020, decided on 18-8-
2020) [2020 (41) G.S.T.L. 292 (Guj.)] directed the respondent to sanction
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4(vi). In the above judgment, I find that the Hon’ble Gujarat

High Court has held that the amount collected by the Revenue without the

authority of law is not considered as tax collected by them and therefore,
Section 54 is not applicable in such cases. In the matter of M/s. Mohit
Minerals Pvt. Ltd. the Hon'ble Supreme Court has dismissed the appeal
filed by the Union of India and upheld the decision of Hon’ble Gujarat High
Court wherein le-vy .of IGST on Ocean Freight is considered as
unconstitutional. Accordingly, I find that in the present case the appeliant
has also paid the IGST on ocean freight which is held by the Hon'ble
Courts as tax collected by Revenue without authority of law in similar
Cases as discussed in foregoing paras. Therefore, in the light of aforesaid
judgments the appeliant is eligible for refund of IGST So paid on ocean
freight. .

5. In view of above discussions, the impugned orders
passed by the adjudicating authority are set aside for being not legal
and proper. Since, the appellant has availed the ITC of IGST paid
on ocean freight and simultaneously claim refund of same, the
appellant is directed to reverse the ITC so availed and produce the
proof of same before the refund sanctioning authority. Accordingly,

I allow the appeal of the "Appellant" subject to réversal of credit so . .. .

availed by them. :
S{UIAhdl GRT &S I TS 31diet T FUeRT STl a¥ie & frar war 2

The appeals filed by the appellant stands disposed of in above
terms.

2),7 0«4‘./)
MTir Rayka)
Additional Commissioner (Appeals) -

Date: 24.02.2023

'

(Dilip Jadav)
- Superintendent (Appeals)
Central Tax, Ahmedabad

By R.P.A.D.

To,

M/s. Zuari Agro Chemicals Limited,

Devhir Logistic Pvt. Ltd., Godown No. 5,

Bajaj Estate, Near Computerized Weight Bridge,
Aslali By Pass Highway, Aslali, Ahmedabad — 383 427
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Copy to: '
1. .The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.
3. The Commissioner, CGST & C. Ex., Ahmedabad-South.
4,
5.

The Dy/Asst. Commissioner, CGST, Division-VI, Ahmedabad South.
_-The Superintendent (System), CGST Appeals, Ahmedabad.
;\/6/ Guard File.
- 7. P.A. File
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